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In the Court of Appeals of the District of Columbia. 


No. 2124. 

Richard A. Ballinger, Sec’y, <fcc., Appellant, 

vs 

U. S. of A. ex Rel. D. N. Clark. 


a Supreme Court of the District of Columbia. 

At Law. 51991. 

I'NITEI) States of America ex Relatione D. N. Clark, Petitioner. 

VS. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, m: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 1 


1 Petition for Writ of Mandamus. 

Filed Oct. 5, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. 51991. 

•United States of America ex Relatione D. N. Clark, Petitioner, 

VS 

Richard A. Ballinger. Secretary of the Interior, Respondent. 

Now comes your petitioner, in properia persona, and for a cause 
of action respectfully represents: 

(1) That lie is a citizen of the United States, residing in t.hp 

District of Columbia. * 

(2) That the respondent, Richard A. Ballinger, is a citizen of the 

United States, temporarily residing in the District of Columbia, ami 
holds the office of Secretary of the Interior, and is sued as such Vis¬ 
ing succeeded as such, Janies R. Garfield. ’ 
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(3) That the Secretary of the Interior is charged with executive 
and administrative duties and powers under the Public Land Laws 
of the United States as well as judicial functions thereunder. 

(4) That Sec. 2306 of the Revised Statutes of the United States 
provides as follows: 

“Every person entitled, under the provisions of Sec. Twenty- 
three hundred and four, to enter a homestead who may have hereto¬ 
fore entered under the homestead laws, a quantity of land 

2 less than one hundred and sixty acres, shall be permitted to 
enter so much land as, when added to the quantity previously 

entered, shall not exceed one hundred and sixty acres. 

(5) hat the Secretary of the Interior is empowered, under the 
law, to carry into effect the provisions of said section, 2306, supra, 
and on May 15, 1878, acting upon an application made in due form, 
there was issued and delivered by the Commissioner of the General 
Land Office, to one Samuel R. Grier, a valid certificate evidencing 
the right of said Grier to an additional homestead right to locate 120 
acres of public lands, said certificate being issued upon military 
service rendered by said Grier during the war of the Rebellion and 
original homestead entry of forty acres made by him at Springfield, 
Mo., being the SW !4 of Sec. 29—Twp. 30 N., Rg. 19 \V. 

(6) That thereafter said certificate was destroyed, and the same 
has never been located upon any of the public lands. 

(7) That on March 24, 1907, an application was made to the 
Honorable Commissioner of the General Land Office, in due form, 
in behalf of Samuel R. Grier, for the re-issue of the said certificate 
which was destroyed as aforesaid, which application was made in 
accordance with the practice in, and the rules of, the Department in 
such cases made and provided and in accordance with Departmental 
decisions rendered thereunder. 

(8) That on July 24th, 1907, the said application by said Samuel 
R. Grier was considered bv letter decision, requiring further show¬ 
ing, stating that when said showing was made, the application would 

receive further consideration with a view to favorable action. 

3 (9) That the said Samuel R. Grier, by an instrument in 
writing, assigned all his right, title and’ interest, in and to 

said certificate, originally issued as aforesaid, to T. K. Paul. who. 
by an assignment in writing, transferred the same to your petitioner, 
who thereupon became and now is, the sole legal owner and holder 
thereof. 

(10) That your petitioner further shows that said certificate,’ 
originally issued to the said Grier, was valid under the law, as well 
as said assignments above mentioned, under which vour petitioner 
became invested with the sole and exclusive right as aforesaid. 

(11) That the Congress of the United States has further recog¬ 
nized the validity of this certificate bv the passage of the act of 
August 18, 1894, (28th Stat. 397) in which among other things it 
is provided as follows: 

“That all soldier’s additional homestead certificates heretofore is¬ 
sued under the rules and regulations of the General Land Office 
upder section twenty three hundred and six of the Revised Statutes 
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of the United States, or in pursuance of the decisions or instructions 
of the Secretary of the Interior, of date March 10, 1877, or any sub¬ 
sequent decisions or instructions of the Secretary of the Interior or 
the Commissioner of the General Land Office, shall be and are hereby, 
declared to be valid, notwithstanding any attempted sale or transfer 
thereof; and where such have been, or may hereafter be, sold or 
transferred, such sale or transfer shall not be regarded as invalidating 
the right, but the same shall be good and valid in the hands of bona 
fide purchasers for value; and all entries heretofore or hereafter made 
with such certificates shall be approved, and patent shall issue in the 
name of the assignees.” 

(12) That your petitioner purchased said right reiving upon the 
original adjudication of the Commissioner of the General Land 
Office, of May 15, 1878, in issuing said certificate to said Grier, and 

also relying upon the previous decisions of the Department to 
the effect that the mere loss or destruction of a certificate is 
not a loss or destruction of the rights thereunder, and that 

the same would be re-certified, upon application, to a bona fide pur¬ 
chaser. 

(13) That on September 23, 1907, your petitioner, as assignee 
aforesaid, made application to the commissioner of the General 
Land Office, in due form, and in accordance with the well estab¬ 
lished practice, for the re-issue and re-certification of said right under 
and by reason of the original issue and adjudication as aforesaid, 
setting forth the above assignments, which are valid, in due form, 
and furnishing proof, as required in such cases, to the effect that 
the petitioner was a bona fide purchaser for value of the rights 
under said original certificate, as aforesaid, and was the sole legal 
owner and holder thereof. 

(14) That on November 4. 1907, the application of your peti¬ 
tioner for the re-issue and re-certification of said right under said 
assignments, original adjudication, the Act of Congress of August 
18, 1894, supra, and the regulations and rules, and decisions of the 
department of the Interior as aforesaid, was denied by the commis¬ 
sioner of the General Land Office, and thereafter, upon appeal to 
the Secretary of the Interior, the decision of November 4, 1907, 
was, by said Secretary of the Interior, affirmed on December 10, 
1907. 

(15) That on motion for review of the Departmental decision 
of December 10, 1907, aforesaid, the same was denied by decision 
of May 14, 1908, and which was also affirmed in an application 

for the re-opening and re-consideration of this case on July 
5 7, 1909. 

(16) Your petitioner, in making his said petition, as 
aforesaid has complied with/* all the formalities required under 
the rules and regulations, and decisions, of the Department of the 
Interior, in such ca««e made and provided, and has exhausted his 
remedy in said department. 

(17} Your petitioner alleges that said original certificate to the 
said Grier, was properly issued, based upon military services ren¬ 
dered, and original homestead entry as provided by law, upon an 
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S'foS'riSl b) ' '""V" ... ..I' th. fa were fully 

vJJjlu 1 ? at l ". aw,rda ," re with the well known, recognized and 

Sm ofTe 1^,5 the ., G . enor ‘ d I-nd Office, approfed by The 
, . Interior, it ha> been the custom to re-certifv cer- 

(aficafes, a? herein described, when it appears that the original cer¬ 
tificate was lost or destroyed. original cer 

(19) That a full and sufficient showing has heretofore been made 
before the Department by said Grier and vour petitioner T t^the 

Inhe n ifrrie C r ti0n 1 T' '??"*} --^"‘favor 

U.e W ,rv fM a T fo r- ,d ’ ! ,nd have so been found bv 

me i ecretarv of the Interior, hut the respondent, has refused and 

Still refuses to recertify the same, basing his refusal umm an alleged 

legal objection running to the original certificate as set forth in his 
said decisions, supra. 1,1 IS 

020) Your petitioner further shows that he has heretofore made 
(i /?-"'t"! a !> "f 011 the respondent for the re-certification 
fn ,!i° i' '.'T • a " d ^' V 00 *?* 0 ' 1,nd "'o same has been re- 
‘tl I'lO'l wl./'l ' "I" " *'• <0,,v , of ? md le,,er of ^fusal dated August 

and nia^ked KxhibU A" a " " » wrt ° f this ^ tition ’ 

(21) That the right to which your petitioner, is entitled a* <et 

f °Vrhereh>rp * ° f th ^. v .' al " e "/ .'"ore than five thousand dollars.' 
remedv titmner. being entirely without other adequate 

remed\ m the matter, and in view of the fact that his nronertv 
rights are being placed in jeopardy by the unwarranted action of the 
respondent and inasmuch as the respondent refuses to do what is 
just and right in this matter, your petitioner prays as follows: 

Prayers. 

nJTTT TiT *H e " H V? f mandamus may issue out of. and under 
the ,-e.il of this Honorable Court, directed to the said Richard A 

Ballinger. Secretary of the Interior, commanding him to recertify 
to your petitioner, said certificate, originally issued to said Grier tm 
gethei with all rights and privileges appertaining thereto, and ’ 

(Second.) For such other and further relief as to the Court may 
seem just and proper. * 

D. N. CLARK, 

WILLIAM W. WRIGHT, Propena Per80n <t- 

Of Counsel for Petitioner. 

District of Columbia, 

City of Washington, ss: 

I, D. N. Clark, being first duly sworn, upon oath denoso 
‘ and Sfl y 1 have read the foregoing petition, being by P me 
subscribed, and the facts therein alleged are true to the heat 
of my knowledge and belief. c 10 tne 8t 
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U. S. OF A. EX REL. D. N. CI^ARK. 

aUd 8Waru t0 before ,ne this 5 day of October 1909. 
LSEAL J H. P. HOWARD, Jr., 

Notary Public, D. C. 

Exhibit A. 


P) i—, Department of the Ixteriob, 

' • Washington, August 31, 1909. 

Washington' b A c! r,,ey a ‘ • "’ ashil ' K '° n Um & Trust Bldg., 

^iR I have your communication of August 27 1909 in whiV.L 
you refer to the ease of ex parte I). N. Clark i^ee „'’sZZdR 
(.rier, involving an application for rceertifieation of the soldier’s adl 
2$™' . M right of said Samuel R. Grier, anil h^Xeh j ou 

“IrespeetfuRy demand that you reeertify to me, as assignee of 
•St d Samuel R Grier, the Soldier’s additional homestead of 

s. d Samuel R. Grier, in conformity with a certificate of «uch char- 

Sa,<1 ; Sa " H,e J °rier by your Department 
i .lay to 1,3/8, and to make such necessary notations on your 
records, and issue such further paper writings as will protect mv 
tight as assignee of said Samuel R. Grier, as aforesaid, subject to the 
giving of any bond or other indemnity pa, km- required bv you ac¬ 
cording to the practice of the Department in such eases ' 

,, 1,1 ,T',M f „ the decisions of this department of December 10. 1907, 
1 . 4 ' 1 908, and July / 1909. denying you a recertification of this 
alleged Soldiers additional homestead right, all of which decisions 
I assume you are familiar with, and for the reasons therein 
•«. es P« Ia lv in said Departmental decision of July 7 
JJU9, J must decline to comply with your demand. 

Very respectfully, FRANK PIERCE. 

First Assistant /Secretary. 

A nswer. 

Filed Oct. 21, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51991. 

United States of America ex Rel. D. N. Clark 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Mandamus. 

Frank Pierce, First Assistant Secretary of the Interior, and in 
pursuance of law, acting as Secretary in the absence of Richard A 
Ballinger Secretary of the Interior, while especially reserving to 
himself all benefit to any exception to the uncertainties and defects 
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of the petition filed herein, and to the lack of jurisdiction in this 
court to grant a writ of mandamus compelling the performance by 
him of duties involving the exercise of judgment and discretion 
(such being the character of the act performance of which is sought 
in this proceeding), nevertheless, to make answer to said petition, 
says: 

10 1-4. He admits the allegations in paragraphs 1, 2, 3, and 4 
contained. 

5. He admits the allegations in paragraph 5, but avers that, while 
said application was in due form, and that while the consequent issue 
of certificate to said Grier was in form common in such cases, yet, as 
will hereafter more fully appear, the said Grier had not performed 
the military service required by the law granting additional home¬ 
stead rights to soldiers; that he the said Grier, was not entitled to 
such certificate, and the same was improperly and without authority 
of law issued to him. 

0. He admits the averments of the sixth paragraph. 

7. He admits generally the allegations in the seventh paragraph, 
but says that the date of filing application was March 4, 1907, and 
not March 24, 1907. 

8. Tie admits the allegations of {he eighth paragraph, but avers 

that the letter decision therein mentioned was written prior to the 
time when it was discovered that said Grier had not served in the 
military service of the United States and at a time when the sole 

question before the Department, in respect to said certificate, was 

whether or not it had been lost or destroyed as averred by said 

Grier. , . r . . n , 

9. He admits that said Grier executed an assignment of his alleged 

additional homestead right to T. R. Paul, and avers that the date 
thereof was March 8, 1907; and he further admits that said Paul, on 
September 18. 1907, executed a purported assignment of said right 

to the relator. „ , . , 

10 He denies the averments of the tenth paragraph. 

11. He denies that Congress has “recognized the validity 

11 of this certificate,” as alleged in paragraph 11 of the peti¬ 
tion and states that he is advised and believes, and therefore 

avers that the said act of August 18, 1894, therein cited, in no way 
relates to or effects a validation of relators alleged claim or right. 

12 He states that he has no information other than in the twelfth 
paragraph contained, as to the circumstances of relator’s purchase of 
said alleged right, nor any grounds on which to predicate a belief 
as to the veritv of the allegations in said paragraph. But he avers 
that, there is iio statute compelling the respondent to re-certify a 
soldier’s additional right under R. S. Section 2306, upon 
application therefor, to any one, and that relator well knew, or 
was bound to know, tit the date of his purchase of said alleged right, 
that there was no law compelling the Secretary of the Interior to 

issue a new certificate. , , „ , . , 1Q f 

13. He admits that relator, on the day alleged in paragraph 13 of 

the petition, made application as alleged in the usual form, for the 
reissue and re-certification of said Grier’s alleged right; but he denies 
that relator by his purchase of said alleged additional right from said 
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or ri ftnvriX b ^ aCq l lire<1 ‘" ,V ri ? ht i to a reissuc of Grier ’ s certificate, 
vLm! J 7 gh V° " ter upon ai ^ take under the homestead laws, by 

tz tisZ: 11 ""' of Grier ’ s alleged right - any pubiic > and 

of the petitfon dmitS avermen ‘ s in Paragraphs 14, 15, and 16 

1/. lie denies the allegations in paragraph 17, but avers that the 
original certificate issued to said Grier was inadvertently is- 
sued, as will hereinafter more fully appear. 

„ ,i,„„ I 8 ' , He ? dmi ! s th e allegations in paragraph 18, in so far 

as the} refer to original certificates lawfully and properly issued and 
5**^ transferred to a bom fide purchaser for value; but he denies 
that it has been the custom to re-certify when it appears, as in the 
case of relators claim, that the original certificate was improperly 
unlawfully and inadvertently issued, where such certificate had been 
destroyed prior to any attempted transfer of the same; and he further 
avers that, such re-certification is entirely a discretionary act on his 

part, and may — refused when the same would be unconscionable 
as in the case at bar. 

19. He admits the allegations of paragraph 19, and avers that the 
legal objection to re-certification therein referred to, is as follows: 

That under Section 2304 of the Revised Statutes of the United 
States, a soldier s homestead right is based upon a service of at least 
ninety days “in the Army of the United States,” including troops 
mustered into the federal sendee under the terms of section 3 of the 
act of February 13, 1862, upon honorable discharge from the service 
and upon continued loyalty; that under Section 2306 of the Revised 
Statutes, the right to additional homestead is confined to those per¬ 
sons entitled under Section 2304 aforesaid; that to Samuel R. Grier 
was issued a certificate of additional homestead right on May 15 
1878, on the assumption that his military service in Co. “G,” Phelps 
Co. Regiment, Missouri Home Guards, was that service mentioned in 
Section 2304 aforesaid; that soon thereafter, and many years 
13 prior to the institution of this action and prior to the passage 
of the act of August 18, 1894, aforesaid, said certificate was 
destroyed; that at no time between time of issue and the date of its 
destruction, was said certificate assigned by said Grier to any per 
son, he.being the owner thereof at the tinie of its destruction; that 
upon presentation of relator’s application for recertification, it be¬ 
came the duty of the Land Department to investigate and determine 
all questions bearing upon relator’s right to a reissue or recertifica¬ 
tion, including the validity of the original certification; that conse¬ 
quently the question of said Grier’s military sendee was submitted to 
the Department of War for a report, and on October 19, 1907, said 
Department reported that its records fail to show that any such or¬ 
ganization as Co. G, Phelps Co., Missouri Home Guards, was ever 
mustered into the service of the United States; that as this was the 
only sendee claimed by said Grier, the said report of the War De¬ 
partment clearly showed that said Grier had never been “in the 
Army of the United States,” nor had rendered the military service 
required by law as the basis of an additional homestead right under 
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Section 2306 of the Revised Statutes; that consequently vour re- 
spondent, in the exercise of the discretion in disposing of public 
lands of the United States committed to him by law, decided that the 
soldier^ additional homestead certificate issued to said Grier on May 
15, 1878, was improvidently and unlawfully issued on a mistaken 
understanding of the character of said Grier’s military service, and 
that neither Grier nor his assignee was entitled to a reissue of’such 
certificate or the recertification of a supposed right which in 
14 law at no time existed. 

He further avers that relator as assignee acquired no 
greater rights than his assignor possessed; that he is advised and be¬ 
lieves, and therefore avers, that the operation of the Act of August 
18, 1894, aforesaid, is merely to validate certificates theretofore re¬ 
garded by the Interior Department as invalided by reason of an at¬ 
tempted sale or transfer thereof, but not to cure inherent defects or 
unlawfulness in the issue of the certificates themselves, especially 
where such certificates were not in existence at the time of the at¬ 
tempted transfer by the alleged soldier; that by reason of the prem¬ 
ises aforesaid, soldier’s lack of the military service described in said 
Section 2304, said additional certificate was invalid in the hands of 
said Grier and under no existing law could have been validated, 
either in his hands or by transfer or assignment to a third party 
after its loss or destruction. 

20. He admits the averments in paragraph 20. 

21. He denies the averment in paragraph 21. 

And for further answer to the rule to show cause why the writ of 
mandamus should not issue as prayed, he says that there is no federal 
statute authorizing or compelling your resf>ondent to re-certify or 
re-issue a soldier’s additional homestead certificate where the same, 
once issued, has been lost or destroyed; that while from time to time 
the several Secretaries of the Interior have re-certified such rights, 
re-certification has been voluntary, discretionary, mch gratuitous' 
p and not impelled by law, with the purpose of affording evi- 

15 dence of a conceded right and not for the purpose of creating 

a right that never existed. He further states that the early 
practice of issuing a certificate of a soldier’s additional right under 
Section 2306 of the Revised Statutes was discontinued in 1883, on 
the ground that there is no statutory authority for the same- He is 
advised and believes, and therefore avers, that it is not the office of 
mandamus to compel the performance by a public officer of an act 
which is not imposed upon him as a duty by law, such being the 
character of the act performance of which is sought by this proceed¬ 
ing. 

Wherefore, for the reasons and on account of the facts set forth in 
this return, it is respectfully submitted that this court is without 
jurisdiction in this proceeding for mandamus to consider the appli¬ 
cation of the relator, or by mandate to control the discretionarv 
action of your respondent. 

And having fully answered and made return to the rule to show 
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cause, he prays that said rule be dismissed, with his reasonable costs, 
and that lie be discharged from further duty in answering thereunto 

FRANK PIERCE, 

OSCAR LAWLER, **** ° f ^ 

Assistant Attorney General, Interior Department; 

F. W. CLEMENTS, 

first Assistant Attorney, Interior Department ,* 

C. EDWARD WRIGHT, 

Assistant Attorney, Interior Department, 

Attorneys for Respondent. 


16 District of Columbia, 

City of Washington, ss: 

Frank Pierce, being first duly sworn, says that he is Acting Secre¬ 
tary of the Interior; that he has read over the foregoing answer bv 
him subscribed and knows the contents thereof; that the matters and 
things therein set forth on his personal knowledge he knows to be 

true, and those set forth on information and belief, he believes to be 
true. 

FRANK PIERCE. 


Subscribed and sworn to this 21st day of October, 1909, before me 
[seal.] EDWD. B. FOX, 

Notary Public in and for the District of Columlna. 

Service of a copy of the above, this 21st day of October, 1909 is 
hereby acknowledged. 

WILLIAM W. WRIGHT, 

A ttfy for Relator. 
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Notice of Demurrer. 


Filed Nov. 5, 1909. 

In the Supreme Court of the District of Columbia, 

At Law. No. 51991. 


United States of America ex Rel. D. N. Clark 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Mandamus. 



Richard A. Ballinger, Esq., Interior Department, City. 

Sir: Please take notice that the attached demurrer will be called 
to the attention of the Court on Friday, the 12th day of November at 
ten o'clock A. M. or as soon thereafter as counsel may be heard. 

W. W. WEIGHT, 
Attorney for Relator. 


2—2124a 
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In the Supreme Court of the District of Columbia. 

At Law. No. 51991. 

United States of America ex Rel. D. N. Clark 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Mandamus. 


Demurrer. 


Now comes the relator, in propcria persona, and says that the 
answer of respondent filed herein is bad in substance. 

Matters of law intended to be argued as follows: 

1. Respondent’s defense is that the original certificate was “im¬ 
properly, unlawfully and inadvertently and without authority of 
law,” issued. 

2. Respondent’s defense is based upon his alleged right to reopen 
and readjudicate the original application on which the original cer¬ 
tificate was issued. 


3. Respondent’s defense is that the act of August 18. 1894 (28 
Stat., 372-397), does not apply to the matter complained of. 

4. Respondent asserts that the loss or destruction of the original 
certificate prior to the assignment of the right thereunder is a defense. 

5. Respondent’s defense is that it is not his official duty, accord¬ 
ing to what is right and just, to recertify this certificate, but that any 
act of recertification is wholly discretionary. 

D. N. CLARK, Relator. 

W. W. WRIGHT, 

Of Counsel. 


19 Opinion of Court . 

Filed Nov. 5, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51991. 

United States of America ex Rel. J>. N. Clark 

VS. 

Richard A. Ballinger, Secretary of the Interior. 

I find my mind unable to escape the conclusion that the pro¬ 
visions of the Act of Aug. 18— 94 constitute the certificate, when 
once issued a finality, and preclude the future opening, & re-opening 
of the question of the entrvman’s right of entry. I found more 
doubt about the question of the Secy’s affirmative duty to issue a 
substitute for a certificate whieh had been issued and destroyed; 
but it appears from the averment of the petition and the admissions 
of said answer, that this practice was provided for in the rules of, 
and indulged in by the habits of the Department, Department 
mles have the force of laws; therefore it seems to me that they must 
be adhered to. and the certificate issued. 

Demurrer sustained. W 
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Supreme Court of the District of Columbia. 


It 


Thursday, December 23, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 6 


■ * 


At Law. Nb. 51991. 


United States of America ex Relatione D. N. Clark, Petitioner, 

V9. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

This cause came on to he heard upon the petition, the rule to show 
cause issued (hereon, answer of respondent, amended petition, and 
ho demurrer to said respondent s answer and, after argument thereon 
oy the Attorneys of record for the respective parties, it is ordered 
that said demurrer he, and is hereby sustained. 

-1 Order for Peremptory Writ. 

Filed Jan. 7, 1910. 

In the Supreme Court of Ihe District of Columbia. 

At Law. Xo. 51991. 

United States of Americ a ex Ilel. 1). N. Clark 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Mandamus. 

Comes now here as well the relator as the respondent by their 
respective attorneys; whereupon the relator’s demurrer to the an¬ 
swer of the respondent having been sustained on the 23d day of 
December, 1909, the respondent bv his attorneys says, this 7th 
• lay of January, 1910, that he will stand upon his answer 

Thereupon the Court, being fully advised, it is considered, ordered 
and adjudged this 7th day of January, 1910, that the respondent! 
Richard A. Ballinger, be and is commanded within twenty days 
after this date to recertify to the relator herein, D. N. Clark, assignee 
of one, Samuel R. Grier a certain soldier’s additional homestead 
right lor 1_0 acres of public lands, formerly granted to said Samuel 
R. Grier, as evidenced by a certificate thereof, issued to him on the 
15th day of May, 1878. Costs to relator. 

The respondent thereupon in open court by counsel excepted to 
the judgment so rendered and prayed an appeal from the judgment 
of this Court to the Court of Appeals of the District of Co- 
22 lumbia, which was allowed, and pending such appeal the 
judgment is stayed and no writ shall issue thereupon against 
the respondent. 

WRIGHT, Justice. 



12 K. A. 1IALLLNGEU, SEC., ETC., MS. U. S. A. EX REL. D. M. CLARK. 

Direction# to Clerk for Preparation of Transcript of Record. 

Filed Jan. 13, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. 51991. 

Umted States of America ex Rel. I). N. Clark 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Mandamus. 

1 lip respondent here designates the following papers as the record 
in the appeal from the judgment of the Supreme Court of the Dis¬ 
trict of Columbia entered here to the Court of Appeals of said Dis¬ 
trict : 

1. The petition of relator, with his amended petition and the 
exhibits thereto attached. 

2. The answer of respondent. 

3. Relator’s demurrer to answer. 

4. Order and opinion of court sustaining demurrer. 

5. Order directing writ to issue and allowing appeal. 

6. This order. 

F. W. CLEMENTS, 

First Assistant Attorney; 

C. E. W. WRTGHT, 

Assistant Attorney, 

Of Counsel for Respondent. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , 89 : 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22, both inclusive, to he a true and correct transcript of the rec^rrf^ 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 51991 at Law, wherein 
United States of America, ex relatione D. N. Clark is Petitioner and 
Richard A. Ballinger, Secretary of the Interior is Respondent, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th dav of February, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2124. Richard A. Ballinger, Sec’v, &<*.. appellant, vs. U. S. of A. ex 
rel. D. N. Clark. Court of Appeal*. District of Columbia. Filed Feb. 
19, 1910. Henry W. Hodges, clerk. 


ADDITION TO RECORD PER STIPULATION OF COUNSEL. 

Court of Appeals, District of Columbia 

APRIL TERM, 1910. 

No 2124. 


No. 9, SPECIAL CALENDAR. 

RICHARD A. BALLINGER, SECRETARY OF THE IN 

TERIOR. APPELLANT, 

V9. 

UNITED STATES OF AMERICA EX RELATIONE D N 

CLARK. 

appeal from the supreme court of the DISTRICT OF COLUMBIA 


FILED MARCH 16, 1910. 


Court of Appeals of the District of Columbia, April Term, 1910. 

No. 2124. 

No. 9, Special Calendar. 

Richard A. Ballinger, Secretary of the Interior, Appellant, 

vs 9 

United States of America ex Rel. D. N. Clark, Appellee. 

Stipulation. 

I ni X L iS ^ 16th , da y of March, 1910, hereby stipulated and agreed 
between tin* parties named in the above entitled cause, that the 
amended petition, filed in the above case, a true copy of which i« 
hereto attached, may be made and considered as a part of the record 



on appeal and used as such, the same as if originally certified as part 
of the transcript of record by the Clerk of the Supreme Court of 
the District of Columbia. 

F. W. CLEMENTS, 

At?y for Appellant. 
WILLIAM W. WRIGHT, 

Att’y for Appellee. 


Stipulation. 


Filed November 4, 1909. 


J. R. Young, Clerk. 


In the Supreme Court of the District of Columbia. 


a 




Law. 51991. 

United States of America ex Rel. D. N. Clark 

V8. 

Richard A. Ballinger, Secretary of the Interior. 

It is this 3rd day of November, 1909, hereby stipulated and agreed 
between the parties in the above entitled cause, that the relator, D. N. 
Clark, above named, may amend his original petition herein, within 
two days from date hereof, said amendment consisting of true copies 
of the decisions of the Department of the Interior, relating to the 
subject matter as set forth in the original petition. 

It. is hereby further stipulated and agreed that the respondent 
admits the correctness of said copies and that his present answer 
shall stand and operate as answer to the original petition and anv 
amendment thereof as herein stipulated. 

WILLIAM W. WRIGHT, 
Attorney for Relator. 
OSCAR LAWLER, 

F. W. CLEMENTS, 

Attorneys for Respondent. 

Amended Petition. 

>9 t 

Filed November 4, 1909. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51991. 

United States of America ex Rel. D. N. Clark 

v. 

Richard A. Ballinger, Secretary of the Interior. 

Mandamus. 

Now comes the relator, above named, in properia persona ac- 
cording to stipulation duly filed, and for his amended petition re¬ 
spectfully shows: 
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MMnfw'Jhf" “ l “" br “'” d ' d ky 0» 

1. That true copies of the decisions of the Department of the 
Interior, relating to the subject matter as set forth in the original 
Potion, are hereto attached marked exhibits “B” “C” “D” “E” 

"nne J- ;’f i r t P r Ct ir ly ’*u nd L m , ade , a part of the original petition, the 
as such' h He b ° dy thereof ’ and pra >’ ed ,0 he considered 


W. \V. WRIGHT, 

Attorney for Petitioner. 


D. N. CLARK. 


Oath. 

District of Columbia, 

City of Washington, ss: 

r Ji. D ‘ N j C !? rk \ bein § first du *y sworn, upon oath depose and say • 
1 have read the foregoing petition, by me subscribed, and the facts 
therein alleged are true to the best of my knowledge and belief. 

D. N. CLARK, 

Subscribed and sworn to before me this 3" day of November, 1909. 
f SEAL -1 H. P. HOWARD, Jr.,’ 

Notary Public, D. C. 


Exhibit “B.” 

Filed November 4, 1909. J. R. Young, Clerk. 

(Copy.) 


OTftos Department of the Interior, W. L. K. 

mam General Land Office, 

M - A - M - Washington, D. C., July 24, 1907. 

Evidence insufficient to warrant the reissue and recertification 
of certificate of right. 

Mr. D. N. Clark, Washington, D. C. 

Sir: The application filed by you on March 4, 1907, for reissue 
and re-certification to Samuel R. Grier of the certificate of right 
which was issued to him on May 15, 1878, for 120 acres, based on 
his original entry made at Springfield, Mo., H. E. #484 June 22 
1867 for the S. W. % N. W. % Sec! 29, T. 30 N R 19 W 5th 
P. M., containing 40 acres which was patented to him Nov 1 1873 
under F. C. #1350, has been considered. ’ ’ 

Mr. Grier made affidavit that before the date of the issue of the 
certificate he gave certain authority to an attorney to make applica¬ 
tion for the certificate which was issued as on the dates given and 
transmitted to said attorney; that he received said certificate as 
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issued, and that said attorney destroyed the same in his presence on 
or about the date of its issue, May 15, 1878; that he never made 
any assignment, use or disposition of the additional right thereby 
represented; that he has never given any power of attorney either 
to locate or to sell the right; that he is still possessed thereof and asks 
that the same be recertified, in lieu of said certificate so destroyed, 
as stated by him. 

i_ • * ^ ^ o persons who give their post office 

address the same as affiant, Marshfield, Mo., but is not corroborated 
bv any one. 

The certificate was issued on the date stated, and mailed with 
numerous others to Gilmore & Co., and it does not appear to have 
been located. 

An examination of the records shows that five of the certificates 
that were issued on the same date and transmitted to said firm of 
attorneys, and which had been filed by the same letter, have been 
located. Ihe certificate was of the class which contained no con- 
ditions in regard to its use, the original entry having been protected. 
U ith regard to this class of certificates, it was the practice of said 
firm who dealt extensively in this class of paper, and of other firms 
who were dealers therein, to procure from the soldier before presen¬ 
tation of the application for certification, two powers of attorney 
one to locate the certificate when issued, and the other to sell the 
land when located. There was another class of certificates issued 
at that time, wherein the original entry not having been protected, 
a condition was stated requiring residence on and cultivation of the 
land to be entered or located with said certificate. This latter class 
of certificate was not considered of great value on account of the 
burdensome requirements, contained therein and in many instances 
this class of certificates was either cast aside by the attorneys when 
received or they were forwarded to the party and either destroyed 
or carelessly thrown aside as of little value. 

If the certifccate had been of the latter class, the affidavit 
a> to its destruction in his presence by said attorney would 
he worthy of credence, but the certificate being of the class 
that was by said scheme of powers of attorney rendered negotiable, 
the uncorroborated affidavit of the soldier is not sufficient to warrant 
the office to act favorably on the application. 

If Mr. Grier can obtain some corroboration of his statement and 
assign any reasonable theory for the action of the attorney as 
stated by him, his application will receive further consideration, 
with a view to favorable action, but as the case now stands, his ap- 
plication is held for rejection, subject to the riffht of appeal within 
sixty days from service of notice hereof. 

Very respectfully. 


BOARD OF LAW REVEIW, 
By JOHN McPHAIL. 


FRED DENNETT, 
Acting Commissioner. 


M. L. H. 




Exhibit “C.” 


Filed November 4, 1909. J. R. Young, Clerk. 


“R.” 

37695. 

M. A. M. 


(Copy.) 

Department of the Interior, 

General Land Office, 

»V ashington, D. C., November 4, 1907. 


D. Clark, Assignee of Samuel R. Grier. 
rejected. 08110 " f ° r reisSU<5 and recertification of certificate of right 

Mr. D. N. Clark, Washington, D. C. 

aDDlication Iff*o' ^ i 1907, the office considered the 

pplication of Samuel R. Grier for reissue and recertification to 

*"’J ad Z A t°! Aufiust 18 ’ 1894 > < 28 Stat. 397) of thecertiffi 
cate of right which was issued to him May 15, 1878 for 120 acres 

based on the onginal entry made at Springfield, Mo.’, H. E. #484’ 
5th P Vf ’ f 7 ' f ° r !n e S - W % N - W. y 4 Sec. 29-30 N. 19 W 

1873 uSderF c n ’#1350 aCreS - ' h WaS pa ‘ ented to him Nov ' 

The uncorroborated affidavit of Mr. Grier to the effect that he had 

to an attorney to make appli^tionforthe 
rtaficate which w r as issued on the date given and transmitted to 

ZtrovedTh ! ! hat hC T eived Said T tificnte and tha t said attornev 
hf n2! d the , ln . hls P resen ce about the date of its issue; that 
de a " assi 8nment, use or disposition of the additional 
flfht thereby represented; that he has never given any power of 

ffier£7wt th‘°h l0Cate f °\i t0 t8e right, and is still in p^sion 

1 the basis of Mr. Grier s application. 

The office stated in said decision: 

If Mr. Grier can obtain some corroboration of his state¬ 
ment and assign any reasonable theory for the action of the attornev 
as stated by him, his application will receive further consideration’ 

right^o/appeal 6 ”" 0 " Stands ’ !t Is held for rejection, subject to the 

On Sept.16 1907, you transmitted an affidavit of T K Paul 
regarding the destruction of said certificate in which he sets out 
that he is acquainted with Samuel R. Grier; that Grier executed 
the papers pertaining to said application in his presence; that he 
is unable to furnish any corroborating witnesses to the destruction 
of the original certificate; that it is asserted that said certificate wa« 
destroyed and torn to pieces by one D. O. Crane; that he was wel 
acquainted with said Crane while he lived in Springfield, Mo.; that 
he lived there 25 or 30 yea.* ago, and affiant had not seen him since; 

ffiA h -! P A rt " er ^formed the affiant a few davs before the 

affidavit that D. O Crane was dead; while affiant was not present 
at the time when Crane destroyed the certificate, vet said Crane told 
him. affiant, that he tore up the certificate in Mr. Grier’s presence 



because Grier would not let him have it according to the agreement 
between them. 

On Sept. 23, 1907, you transmitted as assignment by said Grier 
to T. K. Paul and by Paul to you, and asked that the reissue and 
recertification may be made to you. 

The evidence on which the issue of said certificate of right was 
based, was, as usual, attached to the certificate itself; so that it is 
impossible now to state on what evidence of military 7 service the 
certificate was issued, but as Mr. Grier, in his affidavit states, that 
he bases his claim on military 7 service rendered by him in 
Company “G” Phelps Co., Regiment, Mo. Home Guards, 
which statement is also made by Mr. Paul in his affidavit, 
the office by letter of October 17, i907, has called upon the War 
Department for verification of said military service. The reply 
received Oct. 19, 1907, is as follows: “It does not appear from the 
records of this office that such an organization as Co. “G” Phelps Co., 
Mo. Home Guards was mustered into the sendee of the United States. 

It appears from said report that the military sendee rendered 
by Mr. Grier does not form a proper basis for an additional right 
under Sec. 2303 R. S. and that said certificate was erroneously 
issued. See Edgar A. Coffin, assignee of Nancy J. Hair, widow of 
John B. Hair, (32 L. D. 44) and cases cited. 

In view of the foregoing your application for the reissue and re¬ 
certification of said certificate is denied, subject to the right of appeal 


within sixty days from sendee of notice hereof. 

Please acknowledge receipt of this decision. 

Very respectfully, 

J FRED DENNETT, 

Acting Commissioner. 


BOARD OF LAW REVIEW, 
By JOHN McPHAIL. 


L. M. E. 


Exhibit “D.” 

Filed November 4, 1909. J. R. Young, Clerk. 

L. L. B. Department of the Interior, E. F. B. 

D _1774. Washington. Dec . 10, 1907. 

Appeal. 

Ex Parte D. N. Clark, Assignee of Samuel R. Grier. 

The Commissioner of the General Land Office. 

Sir: D. N. Clark, assignee of Samuel R. Grier, appeals from the 
decision of your office of Nov. 4, 1907, denying his application for 
reissue and recertification of an alleged soldiers’ additional homestead 
right, based on original entry made by Samuel R. Grier at Spring- 
field, Mo., June 22, 1867, for the S. W. 14 of the X. W. Vi of Sec. 
29, T. 30 N., R. 19 W., and patented Nov. 1, 1873. 
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rejected the application for the reason that it is based upon 

mihtaty semce rendered by said Grier in Company G, Phelps 

nt} Regiment, Mo. Home Guards, and that said service is not 

a Proper basis of the right, it having been reported to your office 

> A- V* ^Partment, “that it does not appear from the records 

of mis office (Adjutant-Generars Office) that such an organisation 

f? tt v’/o e p8 „ > ^o., ** & was mustered into the service of 
the United States.” 

i°f a PP e ^ ai J t k that the right of Grier to make a 
soldiers additional homestead entry had been certified to him prior 

to the passage of the act of August 18, 1894 (28 Stat., 372-397), 
which provides: ’ ,y 

That all soldiers additional homestead certificates heretofore issued 
under the rules and regulations of the General Land Office 
shaU be, and are hereby, declared to be valid, notwithstanding any 
attempted sale or transfer thereof; and where such certificates have 
been or may be hereafter sold or transferred, such sale or transfer 
shall not be regarded as invalidating the right, but the same shall 
an . in the hands of bona fide purchasers for value* 
and all entries heretofore, or hereafter, made with such certificates 
by such purchasers shall be approved, and patent shall issue in the 
name of the assignees. 

In the case of John M. Rankin (21 L. D„ 404), it was said that 
Congress by the act of August IS, 1894, validated all such certifi¬ 
cates issued and found in the hands of bona fide purchasers although 
the certificate may have been illegal in its inception. 

Again in John M. Rankin (20 L. D., 555) the Secretary, citing 
the decisions of the Department construing the act of August 18. 
1894, observed that these rulings have construed the act as remedial 
m character and evince a purpose to make valid every certificate 
when held by a bona fide purchaser, irrespective of any irregularity 
in their procurement. It was then held that— 

Under this interpretation of the act, where the original certifica¬ 
tion was improvident or unauthorized, the burden of the injury, 
and loss must be borne by the government whose agents committed 
the mistake, if the certificate is in the hands of a bona fide purchaser 
for value who purchased upon the assumption that the certificate 
was lawfully issued. 

Again in 28 L. D., 204 (same appellant), it was stated 
that if the certificate was not satisfied and the right therein 
certified exhausted before the passage of the act of August 
18, 1894, “that act made the certificate and certified right a claim 
in her hands (a bona fide purchaser), which she could lawfully sell, 
and which Rankin could therefore lawfully buy. irrespective of his 
knowledge of the element of irregularity or invalidity in the orifr- 
inal issuance of the certificate.” * * 

The question as to whether the act validated a certificate i**ued 
to a person not entitled to the right, although in the hands of a 
bona fide purchaser was not in issue in those oases and no expres¬ 
sions were made therein except with reference to the rights of bona 
fide purchasers of certificates of an actual existing right. But if it 




be assumed for the sake of argument—and no such admission is 
otherwise made—that it was intended by the rulings of the Depart¬ 
ment to hold all certificates issued by your office were validated by 
the act when held by bona fide purchasers, irrespective of the want 
in your office to certify to a right that did not exist, 
it would not authorize the reissuing and recertification of this right, 
for the reason that appellant is not a bona fide purchaser of an out¬ 
standing certificate. 

At the date of the passage of the act there was no outstanding 
certificate of the right of Grier to an additional entry. It. is true 
a certificate had been issued which was destroyed—whether inad- 
\ er-ently or otherwise can make no difference—as it had never been 
transferred. Whatever right w T as represented by that certificate was 
the right of the person to whom it was issued and not of a transferee. 
No transfer of such right was made until since the filing of the appli¬ 
cation by Grier on March 6, 1907. 

As Grier was not entitled to the right of additional homestead 
^ntry given by section 2306, Revised Statutes (Edgar A. Coffin, 32 

u u an< ^ as no outtftan( bng certificate of such right was in 

the hands of a bona fide purchaser at the date of the passage of the 
act of August 18 1894, your decision refusing to reissue and re¬ 
certify to Grier the right to make homestead entrv under said sec¬ 
tion is affirmed. 

The papers are herewith returned. 

Very respectfully. 

(Signed) ‘ FRANK PIERCE, 

Acting Secretary. 

Exhibit “E.” 

Filed November 4, 1909. J. R. Young, Clerk. 

Copy. 

H. S. R. Department of the Interior, G. B. G. 

D—1774. Washington, May 14, 1908. 

Ex Parte D. N. Clark. Assignee of Samuel R. Grier. 

Action for review denied. Application for recertification of sol¬ 
dier’s additional homestead right. 

The Commissioner of the General Land Office. 

Sir: This is a motion on behalf of D. N. Clark for review of un¬ 
reported depart mental decision of Dec. 10, 1907, which affirmed 
vour office decision of Nov. 4, 1907, wherein was rejected Clark’s 
application, dated Sept. 23, 1907, asking recertification of soldiers’ 
additional right as originally applied for on March 4, 1907. by 
Samuel R. Grier, reissued in his favor as assignee thereof. 

The action of your office and of this department denving said 
application was put upon the ground that the military service ren- 




dered by Grier, being in the Missouri Home Guards, was not a 

A dght aPPlie ;‘ C° r ’ a " d that U not having blen 
Smnu the passage of the act of August 18, 1894, (28 
, / ’ ,hat ac ,‘ L ld \ m authorize a recertification of the right 

date nf h ^ C0UrSe ° f th f departmental decision it was said that at the 

S the right ofT*rier°ti t,ere was “» outstanding certificate 

?„ .i J * ‘ / I t0 addltl °nal entry. The fact is that long D rior 
*o the date of the passage of said act, there had been issued to Grier 

of Uiat^rtttf addtt'onal homestead right, but prior to the passage 
of that ac t it had been destroyed and was not physically existent 8 

the M QuLion a whetoe a to ?f argUment in su PP° rt of thi * motion upon 
tne question whether this was not an outstanding certificate within 

die meaning of said act at the date of passage hereof but it will 
not be necessary to consider this question. ’ 

Ao authority is cited and none has been found which suDDOrts 

Hohi v ' # ll j at an invalid certificate of an additional homestead 
nght which had not been transferred prior to the vasLee of ^ 

ac > }LT Rr r' ‘ here ,^' After a further careful^ of 3 
act the Department will not recede from the position already taken 

■' 1 ’I’ 0 ' 1 t lls question. It is not believed that there are reasonable 
pounds or argument, that the act intended to confirm ceStes 
imalid when issued but which had not passed into the Vnds ofto 
nocent purchasers for value at the date of its passage * ° f * n ' 

transmitted*for the file^of youi^office. anf * ** ^ are herewith 
Very respectfully, 

(Signed) FRANK PIERCE, 

First Assistant Secretary. 

Exhibit “F.” 

Filed November 4, 1909. J. R. Young, Clerk. 


L. H. M. 
D—1774. 


Department of the Interior, J. H T 

Washington, July 7, 1909. 

“R.” 


Ex Parte D. N. Clark, Assignee of Samuel R. Grier. 

homSd rigb”' 1 »' »“«'■ 

The Commissioner of the General Land Office. 

® I . B ; 4 r P? tion . fo r/ eo P« nin g and for reconsideration of depart¬ 
mental decision of May 14, 1908, denying motion for review of 
departmental decision of Dec. 10, 1907, affirming the action of your 
office in refusing to recertify the alleged soldier’s additional home- 

R Gri ''' by d n ° , " k ' 




Samuel R. Grier made homestead entrv at Springfield, Missouri, 
Jan. 22, 1867, for the S. W. % N. W. % Sec. 29, T. 30 N., R. 19 
W., which was patented Nov. 1, 1875. He also j)erformed military 
service in Company G, Phelps County Regiment, Missouri Home 
Guards. May 15, 1878, a certificate in evidence of his additional 
homestead right under Section 2306, R. S. U. S., based upon the said 
homestead entry and military service in the said organization, was 
issued to Grier. March 4, 1907, Grier made application for the 
reissuance and recertification of the alleged additional right under 
said certificate, furnishing evidence that the certificate was destroyed 
in his sight, and on March 8, 1907, he assigned his alleged right to 
T. K. Paul, who, on Sept. 18, 1907, assigned to D. N. Clark, the 
claimant herein. 

Nov. 14, 1907, you denied the application of Clark upon the 
ground that the service rendered by Grier in the Missouri Home 
Guards is not such military service as furnishes a basis for an ad¬ 
ditional right under See. 2306, R. S. U. S. citing the ease of Edgar 
A. Coffin, 32 L. D., 44. 

The claimant basis his present motion upon departmental decis¬ 
ion of March 16, 1909 (unreported), in the case of D. N. Clark, 
Assignee of Cornelius B. Brackett. In this argument in support 
of the motion he states: 

It is respectfully submitted that this case is legally identical with 
the ease of Cornelius B. Brackett. In that case, as in this, the cer¬ 
tificate issued upon defective military service. In the Brackett case 
the service was for only eighty-eight days, while in this case, under 
the Hair decision, (32 L. D. 44), there was no service. It is sub¬ 
mitted that there can be no distinction between this case and the 
Brackett case so far as the service is concerned. One defective ser¬ 
vice is just as defective as another in the eyes of the law. As 
the Brackett case was defective, and the Department has decided 
that notwithstanding such defect, the certificate was validated by 
the Act of Aug. 18, 1894, it follows, in legal reasoning, that the 
same act validated this certificate upon defective service. 

There can be no question that the certificate issued to Grier was 
invalid in its inception and wrongfully issued, inasmuch as the 
military service upon which it was based was not such service as 
is recognized to support a claim for additional right under Sec. 2308, 
R. S. (See case of Edgar A. Coffin, 32 L. D., 44, and cases therein 
cited.) It is insisted, however, that said certificate is validated by 
the act of Aug. 18, 1894 (28 Stat., 397-8). Said Act pro¬ 
vides : 

That all soldiers' additional homestead certificates heretofore 
issued under the rules and regulations of the General Land 
Office under Section twenty-three hundred and six of the Re¬ 
vised Statutes of the United States, or in pursuance of the decisions 
or instructions of the Secretary of the Interior, of date March tenth,- 
eighteen hundred and seventy-seven, or any subsequent decisions or 
instructions of the Secretary of the Interior, or the Commissioner of 
the General Land Office, shall be, and are hereby declared to be 
valid, notwithstanding any attempted sale or transfer thereof; and 
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fifS ^ni^ ificate f hav ; b€ t' l ,? r sha11 hereafter be sold or trans- 
the riffht Knf fif ° r trai J s ^ r shall not be regarded as invalidating 
fidp -„’l Ut same shall be good and valid in the hands of bona 

™de P ^k aSerS u f0r v 2 lue; and 0,1 entr >es heretofore or hereafter 

Mdnatem shall Certlficat .l s by such Purchasers shall be approved, 
and patent shall issue in the name of the assignees. 

eiirhtv^Mdp, 6 !^ C %V ab ° ve re . ferred t0 > t he soldier performed only 

an additional homestead right based thereon, under Sec 2308 R 

validated issu ed, it was held that the same’was 

«hmdd* ke b> th ? c A j t ,° f l 894 ’ s,lpm ’ and that therefore the right 
should be recertified to the assignee, Clark. The orieinal certifi¬ 
cate issued to Brackett, Nov. 28. 1877, and on Oct, 25, 1907 he 
assigned his right to Clark, and furnished evidence of the loss of the 

beefmirW^vf* 6 ' Jr "’ a ' s shown that no other assignment had 
been made of the certificate or of the original right. 

Neither m this case, nor in the Brackett, case, was anv assignment 

tbp d pp P i"fi° r * ° tbe *? ss or destr «ction of the certificate, ^n this case 
the certificate was destroyed prior to the date of the act of August 

iy 894 ’ wblle , ln ‘he Brackett case the certificate was lost prior to 
^aid date and its whereabouts unknown. ^ 

18 H TsQ 4 er ’ th ° De P artment is of the opinion that the act of August 
IV 894 , dld not validate certificate in hands of the 

soldier, but only in hands of a bona fide purchaser The 
fj ect and Purpose of the act is fully set forth in C C a J of 

fun n information D J 04 J’ wherein jt was stated that “with 

Which had been issued and found in the hands boLfidepuT- 

“and he is'a a l l Uch transfers ” It was further stated: 

gahtvof the tarh/ d f p " r ?. ha ? er wh .° h°ught without notice of ille- 
other reLS " fi inception, or of its invalidity for any 

There could have been no object in declaring such certificate 
valid as long as they remained in the hands of thf person (soldier) 

were h vahdated “iTthe h* Y* to , p , rotect a Purchaser that they 

therefore a pprtifir* t ^ 0i ^ a purchasers for value.” If 

tneretore certificate which was invalid in its inception because 

not based upon proper military service, or for any other reason is 

Sate it^Tnd su:b S ^^ e t a< 'V° f . 1894 ’ mpra ’ is inoperative to 

ii . ^ n< l ‘^ch certificate having been destroved could nnt 
chL^ d ° r transferred ’ and could not be “in the hands of” apur 

YI • j ht ."’ batever ^cognized, under Sec. 2306, R S based u^° 

ssnis?sar™ In ^ h *^» 

the hands of bona fide purchasers, a duplicate certificate 
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may issue to such a purchaser in the name of the soldier on due 
showing of the loss of the original and the further fact that it has 
not been located. 

In that case, however, it appears that the certificate was valid, 
and, furthermore, it had been transferred prior to its loss. There¬ 
fore, said decision is not in conflict with the ruling herein made. 

In fact, the motion is based mainly upon the decision in the case 
of Brackett. It is not believed that the Brackett decision was cor¬ 
rect in so far a> it held that the certificate, under the circumstances 
therein shown, was validated by the act of 1894. Said decision will 
not, therefore, be followed. 

The motion is accordingly denied, and the papers are transmitted 
herewith for the files of vour office. 

• Veay respectfully yours, 

FRANK PIERCE, 

;V f *' First Assistant Secretary. 

/*•' A true^bpy. ' r J 

-‘[Seal of Supreme Court of the District of Columbia.] 

Test • 

J. R. YOUNG, Clerk, 

By S. McC. HAWKEN, Ass’t Clerk. 

[Endorsed:] No. 2124. Richard A. Ballinger, Secretary of the 
Interior, appellant, vs. L nited States of America ex relatione D. N. 
Clark. Addition to Record per Stipulation of Counsel. Court of 
Appeals, District of Columbia. Filed Mar. 16. 1910. Henrv W 
Hodges, Clerk. J 








